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DETAILED ACTION 

1 . Claim 6 is withdrawn from further consideration pursuant to 37 CFR 1 .142(b) as 
being drawn to a nonelected invention, there being no allowable generic or linking claim. 
Election of Group 1 (claims 1-5) was made without traverse in the reply filed on 
12/14/06. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1-5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mehansho et al taken together with (a) either one of Steinberg or Dobberstein et al, (b) 
Recipezaar, and (c) either one of Ekanayake et al or Chang et al. 

Mehansho et al discloses beverage comprising a variety of ingredients including 
sucrose, fruit sugar, fructose corn syrup (col. 13, lines 4-31), citric acid (col. 19, lines 35- 
58), sodium (e.g. via preservatives; col. 19, lines 6-23), fruit juice (e.g. col. 13, lines 10- 
15; col. 16, lines 24-29), and carbonated water (col. 20, lines 22-31). In Example 4, 
Mehansho et al further discloses the use of maltodextrin as a sweetener. Although all 
of these ingredients are not necessarily expressly articulated together under one 
combination, Mehansho et al offers same as options, and, absent a showing of 
unexpected results, it would have been obvious to one having ordinary skill in the art at 
the time of the invention to have employed all of same in combination as a matter of 
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preference depending on tine cost of different ingredients, availability (e.g. not enough of 
one sugar, so another is added to shore up the desired sweetness), and the general 
attribute desired from each ingredient (i.e. fruit juice contributes a certain flavor). 

Mehansho et al further discloses the use of different teas in the beverage 
including those that have been fermented (e.g. col. 2, lines 1 1-40). Mehansho et al is 
silent regarding the combination of orange pekoe tea and pekoe cut black tea. 
However, such combination of tea in a beverage is well known as taught, for example, 
in either one of Steinberg (col. 3) or Dobberstein et al (e.g. Example 7). Furthermore, it 
is well known to employ same in combination with fruit juice as taught, for example, by 
Recipezaar. Absent a showing of unexpected results, it would have been further 
obvious to have included same in the beverage of Mehansho et al as the tea ingredient 
as a matter of preference depending on, for example, taste desired, availability, or cost. 

Mehansho et al further discloses the presence of calcium citrate. The instant 
claims call for potassium citrate. It is notoriously well known to include either 
potassium or calcium citrate as a buffering agent in tea beverages as taught, for 
example, in Ekanayake et al (col. 5, lines 34-45). It would have been further obvious to 
have included same as an alternative buffering agent in the process of Mehansho et al 
as a matter of preference. In the alternative, it is well known to employ potassium 
citrate as a preservative in beverages as taught, for example, by Chang et al (e.g. col. 
6, lines 41-53). It would have been further obvious to have added same to the 
beverage of Mehansho et al to aid in preservation of same. 
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The claims further call for the particular amounts of each ingredient. However, 
such determination would have been well within the purview of a skilled artisan, and it 
would have been further obvious to have arrived at such amounts as a matter of 
preference depending on the degree of attribute desired from each ingredient. For 
example, the amount of lemon-lime juice flavor desired in the final product would control 
the amount of same to be added to the beverage. 

The claims further call for the particular maltodextrin to be used. However, 
maltodextrin M 180 is notoriously well know. Such determination to use same would 
have been well within the purview of a skilled artisan, and, absent a showing of 
unexpected results, it would have been further obvious to have contributed same as a 
matter of preference depending on, for example, the cost and availability of same. 

The claims further call for the particular juice to be used. However, all of the 
juices set forth are notoriously well known, and such detemnination to use same and 
combinations of same would have been well within the purview of a skilled artisan, and, 
absent a showing of unexpected results, it would have been further obvious to have 
contributed same as a matter of preference depending on, for example, the taste 
desired, the cost involved, and availability of same. 

Additional Prior Art 
4. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anthony Weier whose telephone number is 571-272- 
1409. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Infomiation regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infomiation for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Anthony Weier 
Primary Examiner 
Art Unit 1761 

Anthony Weier 
February 26, 2007 




